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APPEAL FROM THE FAM LY COURT OF THE FI RST CIRCU T
(FGS NO 93-03102)

JUNE 6, 2003

BURNS, C.J., LIMAND FOLEY, JJ.

OPI NI ON OF THE COURT BY BURNS, C. J.

The father (Father) of Jane Doe, born on January 10,
1990, John Doe, born on February 4, 1991, and Jane Doe, born on
Decenber 13, 1992 (collectively, "the Children"), appeals fromthe
famly court's (1) Order Awardi ng Permanent Custody entered on
Novenber 6, 2001, and (2) order filed on Novenber 16, 2001, denying
Father's nmotion for reconsideration. W affirm

At the tinme of the trial that led to the Novenber 6, 2001
Order Awardi ng Permanent Custody, Father was in the | egal custody
of the State of Hawai‘i's Departnent of Public Safety (DPS), see

Hawai i Revi sed Statutes (HRS) Chapter 353 (Supp. 2002), but
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physically at the Florence Correctional Center in Florence,
Ari zona.

Specifically, Father is challenging Judge Linda K. C.
Luke's Cctober 8, 2001 order continuing Father's Septenber 27, 2001
Amended Motion to Return Father for Pre-Trial and Trial, and Judge
Marilyn Carlsmth's Cctober 26, 2001 order denying Father's notion
to have Fat her brought back to Hawai‘i from Arizona for the trial

Father's sol e point on appeal is that

THE FAM LY COURT ERRED BY REFUSI NG TO RETURN FATHER FOR THE
PERMANENT CUSTODY TRI AL AND FATHER WAS DENI ED HI' S RI GHTS OF DUE
PROCESS OF LAW AND TO BE PRESENT AT THE TRI AL AND DENI ED THE RI GHT
TO CONFRONT THE W TNESSES AGAI NST HI M AND TO BE ABLE TO ASSI ST H' S
ATTORNEY IN H'S TRI AL.

We conclude that Father's challenge is wthout nerit.
BACKGROUND

On Novenber 2, 1993, Appell ee Departnent of Human
Services, State of Hawai ‘i (DHS), petitioned, under HRS Chapter 587
(1993), for tenporary foster custody of the Children. On
Novenber 15, 1993, the petition was granted.

On January 6, 1994, Judge Bode A Ual e noted that Father
was in prison and ordered the Decenber 2, 1993 Service Plan and
Agreement into effect. This plan noted, in relevant part, that the

Chi l dren

were at risk for threatened abuse and negl ect follow ng a car
accident in Waianae. [Mdther] tested positive for cocaine and

al cohol at Queen's Medical Center follow ng the accident. [Father]
and [ Mother] have a history of donestic violence and substance abuse
that contributed to the accident and putting their children at risk.
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This plan required Father to participate in (a) an anger managenent
program (b) weekly Al coholic's Anonynous neetings, (c) a drug
treatment program and (d) a psychol ogi cal eval uati on.

On June 17, 1994, Judge Rodney K. F. Ching ordered the
June 2, 1994 Service Plan and Agreenent into effect. Regarding
Father, this plan was essentially the sane as the Decenber 2, 1993
Service Plan and Agreenent.

On Novenber 29, 1994, Judge Ual e ordered the Service Plan
and Agreenment, dated Novenber 14, 1994, into effect. Regarding
Father, this plan noted that he "is currently incarcerated at
Wai awa Correctional Facility and is in the process of noving to the
CGahu Correctional Facility's Laumaka Furl ough program”

On May 31, 1995, Judge Luke entered an order revoking
famly supervision and termnating the famly court's jurisdiction.

On June 27, 1997, the DHS filed a Petition for Famly
Supervision. Thereafter, the court appoi nted counsel for Father
and Mot her and appointed a Guardian Ad Litem (GAL) for the
Chi | dren.

On August 28, 1997, Judge Ual e ordered Service Plan #1
into effect. This plan noted that "[Father] is incarcerated at
Hal awa prison and his need for further treatnent has not yet been
identified."”

On March 20, 1998, Judge Paul T. Murakam ordered Service

Plan #2 into effect. This plan noted that "[Father] has had drug
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problens in the past and further assessnent is needed to identify

his current need for services. He was recently arrested for

injuring a wonen [sic] during a shooting.” On April 27, 1998,

Judge Ual e ordered the continuation of Service Plan #2. An exhibit

noted that "[Father] recently got into domestic argument [w th]

wi fe [and] unable to cope in living environnment at Victory Ohana.

[ Father] unable to deal [with] people at Victory Chana [ and]

getting into personal conflicts. [Father] relapsed to

drugs/ al cohol [and] not honest [wi th] counsel or about his rel apse.™
On Cctober 27, 1998, Judge Ual e ordered Service Plan #3

into effect. This plan noted that

[ Fat her] was incarcerated at the Hal awa Correctional Center. It is
unknown if he is participating in services. There has been no
recent contact with [Father]. He has had drug and viol ence probl ens

in the past and further assessment is needed to identify his current
need for services. He was arrested for injuring a wonmen [sic]
during a shooting.

This plan ordered Father to participate in drug treatnent prograns,
an anger managenent program and a psychol ogi cal eval uati on.

On April 13, 1999, Judge Ual e ordered Service Plan #4
into effect. This plan ordered Father to participate in random
uri nal yses and a substance abuse treatnent program to abstain
conpletely fromthe use or sale of illicit drugs and al cohol, and
to |l earn and denonstrate an adequat e understandi ng of the
Chil dren's needs. On Septenber 28, 1999, Judge Ual e ordered
Service Plan #5 into effect. Regarding Father, this plan was

essentially the sanme as Service Plan #4. On March 11, 2000, Judge
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Ual e ordered Service Plan #6 into effect. Regarding Father, this
pl an was essentially the sane as Service Plan #5.

On May 24, 2000, Father noved "for visits [by the
Children] at the prison[.]" On June 6, 2000, Judge Ual e granted
t he noti on.

On Septenber 1, 2000, Judge Carlsmth ordered Service
Plan #7 into effect. Regarding Father, this plan was essentially
the same as Service Plan #6.

On February 13, 2001, Judge Luke ordered that "DHS shal
file for Permanent Custody by March 13, 2001 at [the] latest” and
ordered Service Plan #8 into effect. Regarding Father, this plan
was essentially the sane as Service Plan #7.

On July 17, 2001, DHS filed a Mdtion for O der Awarding

Per manent Cust ody and Establishing a Permanent Pl an seeking

an order revoking the existing service plan and revoki ng the prior
award of foster custody, awarding pernmanent custody to an

appropri ate authorized agency, which permanent custody order will
term nate parental and custodial duties and rights, and establishing
a permanent plan relating to the above-named children, which plan

wi Il propose adoption or permanent custody for the children until
subsequent|ly adopted or the children attain the age of nmajority.

On Septenber 27, 2001, Father filed an Anended Mdtion to
Return Father for Pre-Trial and Trial. |In this notion, Father
noted that he "was sent to the Florence Correctional Center in
Fl orence, Arizona, after the |last hearing on July 31, 2001," and
asked the famly court to return himto Hawai‘i for pretrial and
trial proceedings. Father further noted that he "feels his Due

Process rights will be violated if he is not brought back for the
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P. C. Trial and pre-trial[.]"™ On Cctober 8, 2001, Judge Luke heard

this notion and ordered, in relevant part, as follows:

1) Father's Mdtion to Return Father for Pre-trial and Trial is
continued for further hearing with the pre-trial conference on
10/ 26/ 01 at 8[:]30.

2) Father's attorney will check with the prison to ascertain if a
nmotion before the Circuit Court is required to have Father
transported for the trial[.]*

3) Fat her shall provide, in witing, to the Court and al

parties, information regarding his status and when he is to be
rel eased fromincarceration[.]

(Foot not e added.)

On Cctober 25, 2001, Father filed his Settlenent/Pre-
Trial Statenent, stating, in relevant part, as follows: "[Father]
shoul d be rel eased back to Hawaii in Jan. 2002 and he askes [sic]

that this trial be posponed [sic] until the end of Jan. 2002 or

y In relevant part, the follow ng was stated at the Cctober 8, 2001

heari ng:
THE COURT: Could | ask [Counsel for Father] nmaybe prior to
the next pretrial — | knowin other courts there's a wit that's
i ssued if someone is subpoenaed to testify. | think it's a wit of

testificadum[sic] or something —-

THE COURT: But | think that needs to be made to a circuit
judge. So those are alternatives, but what |I'mgonna do is continue
your notion to Novenber 6, pending your further efforts to determ ne
whether it's nore appropriate to have a wit taken to a circuit
court judge to guarantee his presence to testify.

[ COUNSEL FOR FATHER]: Okay.

THE COURT: And in the alternative — you see, — ny granting
your notion nmay be neani ngl ess, —-

unless the wit is taken to bring the body back. But in the
alternative, | amnot inclined to continue the trial, that | think
counsel should assune that the trial will occur as scheduled in the
best interest of the children, but also attenpting to protect
parents' rights to be heard.

6
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Feb. 2002. Father can then show that he can provide [a] safe
home. "

During an Cctober 26, 2001 pretrial hearing, Counsel for
Fat her stated, "I understand that [Father] is supposed to be
brought back in the end of January of 2002. And so | would like to
postpone[.]" "[We should postpone this either to the end of
January or the end of February." Wen asked by the court whether
Fat her knew for sure when he was going to be released from prison,
Counsel for Father responded, "[Father] thinks the end of January.™
Judge Carlsmth denied Father's notions (a) to have hi m brought
back to Hawai‘i from Arizona for the trial and (b) for a
post ponenment of the trial.

Judge Lillian Ram rez-Uy conducted the trial on
Novenber 5, 2001. The follow ng were present: Mther, Counsel for
Mot her, GAL for the Children, DHS Social Wrker, counsel for DHS,
and Counsel for Father. Father participated by speaker-tel ephone.
Father testified that his maxi mumterm of inprisonnent

woul d be finished in June 2003, his m ninmumterm would be finished
on January 4, 2002, and he expected to have a parole hearing via
"tel evision" at the end of Novenber 2001. When asked how long it
woul d take for himto be able to provide a safe hone for the
Children if he was paroled in January 2002, Father noted that he
had "been incarcerated for three and a half years[,]" and responded

that he believed "nine nonths woul d be adequate.”
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In an Order Awardi ng Permanent Custody filed on
Novenber 6, 2001, the court awarded pernmanent custody of the
Children to DHS. On Novenber 13, 2001, Father filed a notion for
reconsi deration. In an order filed on Novenber 16, 2001, the court
deni ed this notion.

On Novenber 26, 2001, Father filed a notice of appeal.

FI NDI NGS OF FACT AND CONCLUSI ON OF LAW

On Decenber 14, 2001, the court entered its Findings of

Fact and Concl usi ons of Law (FsOF and CsOL). The FsOF state, in

rel evant part, as foll ows:

39. Father participated in trial in this matter via tel ephone
while incarcerated in the State of Arizona for crines
commtted in Hawaii. Father was not certain, but thought that

his first parole hearing was going to be in January, 2002,
before the Hawaii Parole Authority, and that he faced the
possibility of being granted a parole hearing as early as
m d- 2002 [sic].

40. Father admitted that there was no guarantee that he would be
granted parole even if he was correct in stating that his
Hawai i Parol e Board hearing would be in early 2002.

43. Fat her appears to be stuck in a "revolving door" pattern of
i ncarceration and rel ease, leading the DHS and the Court to
find that he is not arealistic alternative for placenent of
any of the three children. Should Father be rel eased for
good, he will have his hands full getting hinself re-adjusted
to the outside world, and woul d not be able to handle the
difficult task of providing a safe fanily hone for a child,
I et alone three children.

44. Fat her was not able, at the time of the trial, to provide [the
Children] with a safe fam |y home, even with the assistance of
a service plan.

45, Fat her was not able to provide [the Children] with a safe
fam|ly home, in a reasonable period of tinme, even with the
assi stance of a service plan.
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COL no. 4 states as foll ows:

Fat her's argunment that the lack of his physical presence in the

Fam |y Court courtroom anmounted to a Constitutional due process
violation lacks nerit. The Trial Court gave Father's attorney anple
time to attenpt to coordinate a rel ease of Father for purposes of
attending his trial, but he was unable to do so. Thus, the Fanily
Court allowed Father the fair alternative of unlimted participation
by speaker-phone, which elinmnated any serious due process
deprivation. Father's attorney was present in the courtroom at al
times, and Father hinmself was nearly 100% avail abl e vi a tel ephone
connection fromhis Arizona prison

THE | SSUE

W note that Father does not challenge the denial of his

request to postpone the trial. H s sole challenge pertains to the

of his Septenber 27, 2001 Anended Modtion to Return Father

Pre-Trial and Trial. Father contends that this alleged error

requires a new trial and argues that

[ Father's] attorney brought up over and over that [Father] should be
returned for the trial so that [Father] could be present to testify,
to confront the witnesses and to assist his attorney in the trial
This could not be done by the sinple phone-hookup that was al |l owed.

How can one confront the wi tnesses agai nst hi mover the phone? The
State of Hawaii sent [Father] to the Arizona prison, against his

wi shes, fromprison in Hawaii in order to house prisoners in
Arizona. This was done as a tenporary idea by Hawaii but it was not
to be done to deny parents their right to be present at trials or to
confront the witnesses agai nst them we hope. Father also could not
assi st his court-appointed counsel and that in itself is a denial of
the constitutional right to counsel. The famly court could have
easily ordered [Father] back to Hawaii. |Instead, by refusing to
order him back, [Father] was denied his right to a fair trial and
his right to see and confront the w tnesses against himand to
properly assist his court-appointed counsel in the defense of his
case.

Fat her was sent to Arizona against his wi shes by the State of
Hawai i, then the State of Hawaii ends his rights to his children and
refuses to bring himto the trial denying his constitutional rights.

(Enmphasis in the original.)
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RELEVANT PRECEDENT OF OTHER JURI SDI CTI ONS

In the case of In re Marriage of Allison, 126 I1I. App.

3d 453, 457, 467 N. E 2d 310, 313 (1984), the court stated, in

rel evant part, as foll ows:

It is obvious that conviction of a crine and incarceration serve to
alter drastically the constitutionally protected status of innates.
Al t hough the very purpose of inprisonment is to deprive persons of
many of the rights possessed by citizens, the loss is not total.
Chi ef anong the rights that prisoners |lose is, of course, the right
to freedom of travel and novenent. Accordingly, prisoners are not
free to attend upon trials in civil cases, even though they may be a
party to the proceeding.

But the matter cannot end there. Factors other than isolation
of a prisoner fromsociety nust be considered. O tentines prison
i nmat es have know edge of transactions that nay be essential to a
proper adjudication of rights of other parties-litigant before a
court in either a civil or crimnal case, or a prisoner's testinony
may be essential to a proper resolution of disputes involving the
propriety of his own conviction and continued detention. It may
al so be that a prisoner's legally protected civil interests in
property or status can be properly adjudicated in a civil case only
by resort to the testinony of the prisoner

In Meck v. Zajackowski (7th Gir. 1976), 541 F.2d 177, the
court considered the issue of whether a lawfully incarcerated state
prisoner was entitled to be personally present at the trial of a
civil action that did not relate to the terns of his confinement.
The prisoner had filed an action for damages against a police
officer in the district court. At the instance of the prisoner, the
district court at first issued, but later withdrew, a wit of habeas
corpus ad testificandum, electing instead to enjoin the prison
warden "frominterfering in any way with the presence of (the
prisoner) in the courtroomof this court (on the stated date and
time)." The district court held that the prisoner, in bringing an
action pursuant to 42 U S.C. § 1983, had a fundanental interest of
access to the courts for a judicial determ nation of federa
constitutional rights and that that access included the right of
personal attendance at trial. The Circuit Court of Appeals
rever sed.

"We do not agree with the district court as to the
content to be ascribed to the fundamental interest of a
prisoner in access to the courts. W accord greater weight to
the interest of the state in nmaintaining the confinement of
persons serving sentences at the place and institution chosen
by the state, in avoiding risks of escape, and in economca
adm ni stration of custody without incurring expenses which the
state reasonably deens unnecessary. * * *

We find no support in the Constitution or in judicia

precedent for the proposition that a prison inmate has a
fundanental interest in being present at the trial of a civil

10
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action to which he is a party, sufficient to outweigh, as a
matter of course, the interest of the state in avoiding
expense. The due process requirenents of the Fifth and
Fourteenth Anendnents, which guarantee access to the courts,
do not grant a prisoner theright to attend court in order to
carry on the civil proceedings which he initiates." (Meck v.
Zaj ackowski, 541 F.2d 177, 180.)

The court in the Mdeck case noted that in Johnson v. Avery
(1969), 393 U.S. 483, 89 S.G. 747, 21 L.Ed.2d 718, the Suprene
Court had extended to prisoners access to law libraries and
jail house | awers to enable themto establish |egal clainms and to
provide themthe neans to file suits. The court also noted that in
Wlff v. McDonald (1974), 418 U. S. 539, 94 S.Ct. 2963, 41 L.Ed.2d
935, the Suprene Court had declined to extend the right of access to
the courts to include personal attendance at trials or hearings.
(See al so Bounds v. Smith (1977), 430 U.S. 817, 97 S.Ct. 1491, 52
L. Ed.2d 72.) The court concluded its discussion of the issue with
an acknow edgnent that in the proper circunstances the fulfill ment
of the right of access to the courts nmay require the persona
attendance of a prisoner-party.

"It can be granted that the right of a prisoner to file
a civil action may have little nmeaning if success is
reasonably dependent on his i medi ate presence in court, and
such presence is denied. But we would not accord him an
automatic right to be present, and thus present the state, as
was done by the relief granted here, with the choice of
rel easing himfromcustody, or bringing himto court at
substantial expense.

We suggest, although it will be seen that it may not be
strictly necessary to this decision, that the deternination
whet her a prisoner's interest in being present in court
outwei ghs the state's relevant interests, is a discretionary
one. Some of the rel evant considerations would seemto be:
How substantial is the matter at issue? How inportant is an
early determ nation of the matter? Can the trial reasonably
be del ayed until the prisoner is released? Have possible
di spositive questions of | aw been deci ded? Has the prisoner
shown a probability of success? |s the testinony of the
prisoner needed? |f needed, will a deposition be reasonably
adequate? |Is the prisoner represented? |If not, is his
presence reasonably necessary to present his case?" (Meck v.
Zaj ackowski, 541 F.2d 177, 181.)

The Moeck court remanded the case to the district court for that
court to exercise its discretion in making a deterni nation whether
presence of the prisoner at the trial was reasonably necessary or
not and for further proceedings consistent with the opinion

We have deternmined that the approach of Illinois courts to the
matter of attendance of prisoners at court proceedings to which they
are a party is simlar to that expressed in Meck v. Zajackowski,
al t hough never so succinctly stated in any Illinois authority.
Illinois has a statute that enpowers circuit courts to obtain the
attendance of prisoners "totestify" at trials, either civil or
crimnal. That statute, . . . is, inthe Illinois Revised Statutes,

11
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entitled "Habeas Corpus to testify," and parallels the common | aw
writ of habeas corpus ad testificandum.

Whet her the testinobny of a prisoner is sought for a civil or a
crimnal case, and whether or not the prisoner is a party to the
case, it is a matter that lies within the sound discretion of the
court whether to issue an order of habeas corpus ad testificandum.
(By virtue of ch. 110, par. 2-1501, "wits" are abolished.
Accordingly we use the term"order" of habeas corpus ad
testificandum. )

In re Marriage of Allison, 126 Il1l. App. 3d at 457-60, 467 N E.2d

at 313-14.

In the case of In re Ceopatra D., a Mnor, 193 Cal. App.

3d 694, 697-98, 238 Cal. Rptr. 426, 426-27 (Cal. App. 1987), the

court stated, in relevant part, as foll ows:

The San Di ego County Departnent of Social Services (County)
petitioned to free Cleopatra D. fromthe custody and control of her
not her, Rosemary D. (Rosemary), alleging cruel treatnent and/or
negl ect and failure to maintain an adequate parental relationship.

Nei t her Rosemary nor the presunmed father appeared at trial.
Rosemary appeal s judgnent in favor of the County on grounds the
court's refusal to authorize travel expenses from Sagi naw, M chi gan
deni ed her due process, equal protection and effective assistance of
counsel. . . . W affirmthe judgment.

DI SCUSSI ON
I

Before trial Rosemary and Cleopatra's presuned father joined
in a notion requesting transportati on expenses fromtheir honme in
Sagi naw, M chigan, to San Diego to attend the trial. Rosemary asked
that the travel costs be paid by the County. The court denied the
motion for lack of statutory authority and because the history of
the case "indicated absolutely no effort by the parents to have any
contact with the child.” Rosenmary renewed her notion at the close
of the County's case. The court again denied the notion on grounds
that: (1) counsel for the parents had made no pretrial offer of
proof of the parents' anticipated testinony; (2) the parents had
failed to conply with the reunification plan, which constituted
abandonment; and (3) counsel for the parents had sufficient tinme to
file awit after the notion was first denied, but failed to do so.

Rosemary's due process and equal protection chall enge rai ses
guestions concerning the nature of parental rights and the extent to
whi ch such rights are accorded constitutional protection. Al t hough
our courts acknow edge that parenting is a fundanmental right to be
di sturbed only in extrene cases of persons acting in a fashion
i nconpatible with parenthood (In re Angelia P. (1981) 28 Cal.3d 908,
916[, 171 Cal.Rptr. 637, 623 P.2d 198]), the civil nature of section

12
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232 proceedings linmts the rights available to parents in that
context. There is no federal constitutional right to counsel in a
section 232 proceeding. (Lassiter v. Departnent of Social Services
(1981) 452 U.S. 18, 31-32[, 101 S. . 2153, 2161-2162, 68 L. Ed.2d
640].) W have been cited to no case which suggests the court is
constitutionally nandated to order the County to pay Rosenary's
travel expenses here. Civil Code sections 237.5 and 237.7 provide
for appoi ntment of counsel and free transcripts for indigent

parents. However, these are statutory, not constitutional rights.
VWiile we may agree with Rosemary that the right of indigent parents
to be present at a proceeding to permanently sever the parent-child
relationship is at least as inportant as the right to a transcript
on appeal of judgnment in that proceeding, the Legislature has not

el ected to authorize use of public funds for that purpose.?

[ Footnote 2 states as follows: "Penal Code section 2625 establishes
a procedure through which state prisoners incarcerated in California
are able to attend section 232 hearings. However, this court has
held that a father is not denied equal protection of the | aw, even
though he is unable to be physically present at the section 232
proceedi ngs, where he is confined in an out-of-state prison and
therefore not subject to the rights created under Penal Code section
2625. (ln re Gary U. (1982) 136 Cal.App.3d 494, 186 Cal.Rptr.
316.)"] Even if there were a basis for paynment of travel expenses
in cases where a parent's testinony is necessary to insure due
process and a constitutionally fair resolution of a section 232
proceedi ng, counsel's failure to nake an offer of proof of
Rosemary's anticipated testinony pernmits us to only speculate on the
nature of that testinmony. VW conclude the court did not abuse its
di scretion in denying Rosemary's nmotion for transportation costs to
attend trial.

Rosemary al so argues that denial of her notion for trave
expenses made it inpossible for her attorney to provide effective
representation at trial. Her attorney asserts he was unable to
ef fectively communicate with her either by tel ephone or by nail
Rosemary's second argunent fails for the same reasons as the first.
Furthernore, a 1984 psychol ogi cal eval uati on determn ned t hat
Rosemary had a full scale 1.Q of 66, placing her in the mld range
of mental inpairnment. The probation report also states that
Rosemary did not have the ability to provide for herself and that
she needed support and gui dance in meki ng deci sions on a day-to-day
basis. Rosenmary's counsel provided no reason Rosenmary woul d be able
to comunicate nore effectively with himin person than by tel ephone
or mail.

In the case of Levi v. District of Colunbia, 697 A 2d

1201, 1205-06 (1997), the court stated, in relevant part, as
fol |l ows:

But even assuming for the sake of argument that the court
shoul d have considered M. Levi's pro se petition to appear at tria
and ignored the contrary prior request of his counsel, the court's
deni al of the pro se petition nmust be affirmed. The Suprene Court
has st at ed:

13
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Lawful incarceration brings about the necessary wthdrawal or
limtation of many privileges and rights, a retraction
justified by the considerations underlying our penal system
Anmong those so limted is the otherwi se unqualified right
given by [statute] to parties in all the courts of the Lhited
States to "plead and manage their own causes personally.”

Price v. Johnston, 334 U.S. 266, 285-286, 68 S.Ct. 1049, 1060-1061
92 L.Ed. 1356 (1948) (citation omtted). This court has not yet

deci ded whether a prisoner has a right to attend a civil trial in
which he is a party, but several federal courts, reading the Suprene
Court's Price opinion, have held that the decision whether to grant
a prisoner's request to attend his civil trial is within the

di scretion of the trial court. See, e.qg., Mchaud v. M chaud, 932
F.2d 77, 81 (1st Cir.1991); Poole v. Lanbert, 819 F.2d 1025, 1028
(12th Cir.1987); Holt v. Pitts, 619 F.2d 558, 561 (6th Cir.1980),
aff'd after remand, 702 F.2d 639 (1983).* [Footnote 4 states as
follows: "Although the specific issue in Price was whether a
prisoner had the right to attend an appell ate proceedi ng and argue
hi s own habeas corpus appeal, federal courts have applied the
holding in Price to trial proceedings as well. Stone v. Mrris, 546
F.2d 730, 735 n. 6 (7th Cr.1976); see Holt v. Pitts, supra, 619
F.2d at 560 ("[g]enerally speaking, prisoners who bring civi

actions . . . have no right to be personally present at any stage of
the judicial proceedings"); see also Helmi nski v. Ayerst
Laboratories, 766 F.2d 208, 213 (6th Cir.) ("[n]either the Fifth
Amendnent ' s due process clause nor the Seventh Anmendnent's guarant ee
of a jury trial grants to acivil litigant the absolute right to be
present personally during the trial of his case"), cert. denied, 474
U S 981, 106 S.Ct. 386, 88 L.Ed.2d 339 (1985)."] Anpbng the factors
to be considered are the burden on the state in transporting and
securing the prisoner and the existence of alternative neans for
presenting the testinony sought. M chaud, supra, 932 F.2d at 81. A
court may al so take into account "whether the prisoner has any other

witnesses to call at trial or whether . . . the prisoner is the only
person who can render testinony consistent with the allegations of
his complaint. . . ." Stone, supra note 4, 546 F.2d at 736. In

addition, prejudice to the prisoner is mnimzed when the
prisoner-litigant is represented by counsel, as M. Levi was in this
case. Helnminski, supra note 4, 766 F.2d at 213.

In Taylor v. Taylor, 63 S.W3d 93, 96-98 (Tex. Crim App.

2001), the court stated, in relevant part, as foll ows:

Rl GHT TO APPEAR

Richard argues . . . that the court abused its discretion and
violated his right to due process of law by refusing his request to
be bench warranted to McLennan County for his trial. Valerie

guestions whether Richard nade a sufficient request for a bench
warrant because his request is "[i]n the niddle of the request for a
reset." The Attorney General contends that he did not provide
sufficient justification for his request to personally appear.

In a prior, related proceeding, we discussed at length the | aw
pertinent to a prisoner's constitutional right of access to the
courts. See In re Taylor, 28 S.W3d 240, 249 (Tex. App.--Waco 2000,
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orig. proceeding); see also In re Taylor, 39 S.W3d 406, 412
(Tex. App. --Waco 2001, orig. proceeding).* [Footnote 4 states as
follows: "In the original proceeding reported at 28 S.W3d 240

Ri chard sought a wit of nmandanmus conpelling the trial court to act
on his contenpt notion, in which he alleged that Valerie had fail ed
to conply with the divorce decree which is the subject of this
appeal, and on his application for wit of habeas corpus ad
testificandum by which he sought to appear and present evidence on
the contenpt nmotion. See In re Taylor, 28 S.W3d 240, 243-44
(Tex. App. --Waco 2000, orig. proceeding). W conditionally granted
the relief requested. 1d. at 250. W again conditionally granted
mandamus relief after the trial court denied Taylor's wit
application apparently w thout considering the factors noted in the
pri or mandamus proceeding. See In re Taylor, 39 S.W3d 406, 412-14
(Tex. App. --Waco 2001, orig. proceeding)."] W observed:

"A prisoner in Texas has a constitutional right of
access to the courts, but only a qualified right to appear
personally at a civil proceeding." Texas courts have fol | owed
the | ead of the federal courts in identifying pertinent
factors to be considered in deciding whether an i nmate shoul d
be permtted to personally appear.

These factors include:

(1) the cost and inconvenience of transporting the inmate to
court; (2) the security risk and danger to the court and the
public by allowing the inmate to attend court; (3) whether the
inmate's clainms are substantial; (4) whether a deternination
of the matter can reasonably be delayed until the inmate is
rel eased; (5) whether the inmate can and will offer
adm ssi bl e, noncurul ative testinmony that cannot be offered
effectively by deposition, tel ephone, or otherw se; (6)

whet her the inmate's presence is inportant in judging his
denmeanor and credibility conpared with that of other

Wi t nesses; (7) whether the trial is to the court or to ajury;
and (8) the inmate's probability of success on the nerits.

Taylor, 28 S.W3d at 249 (citations onitted); accord Dodd v. Dodd
17 S.W3d 714, 717-18 (Tex. App.--Houston [1st Dist.] 2000, no pet.);
Byrd v. Attorney General, 877 S.W2d 566, 569 (Tex.App.--Beaunont
1994, no writ).

In addition to the eight factors we listed in Taylor, courts
have attached sone i nmportance to whether the prisoner initiated the
lawsuit. See Dodd, 17 S.W3d at 717-18; Arnstrong v. Randle, 881
S.W2d 53, 57-58 (Tex. App.--Texarkana 1994, wit denied); Pruske v.
Denpsey, 821 S.W2d 687, 689 (Tex.App.--San Antonio 1991, no wit).
It appears that a prisoner's status as a defendant weighs in his

favor on the issue of his right to personally appear at trial. 1d.
However, an inmate's status as a defendant standing alone will not
generally suffice to establish his right to appear. 1d.

Conversely, the fact that the inmte is the plaintiff will not
necessarily preclude his right to personally appear. See Arnstrong
881 S.W2d at 58; N chols v. Martin, 776 S.W2d 621, 623
(Tex. App. --Tyler 1989, no wit).
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We further observed in Taylor:

Shoul d the trial court deternmine after considering these
factors that the prisoner is not entitled to appear
personal ly, then the court should permt him"to proceed by
af fidavit, deposition, telephone, or other effective neans."

Atrial court's refusal to consider and rul e upon a
prisoner's request to appear in a civil proceeding personally
or by other means constitutes an abuse of discretion.

Taylor, 28 S.W3d at 249 (citations omtted); accord Dodd, 17 S. W 3d
at 717-18; Byrd, 877 S.W2d at 569.

Al though, as noted in footnote 1 above, Judge Luke

poi nted Father in the direction of the research that needed to be

it appears that Father is not aware of HRS Chapter 660

whi ch covers the subject of "Habeas Corpus" and states, in

rel evant part, as foll ows:

§660-4 For prisoners, for trial or testimony. Nothing in
this chapter shall be construed to restrain the power of any court
of record to issue a wit of habeas corpus ad respondendum when
necessary, to bring before it any prisoner for trial in any crimna
cause, lawfully pending in the court, or a wit of habeas corpus ad
testificandum to bring in any prisoner to be exanined as a w tness
in any action or proceeding, civil or crimnal, pending in the
court, when it thinks the personal attendance and exam nation of the
witness is necessary for the attainment of justice. The wit nay be
i ssued for such purposes by any court of record in the exercise of a
sound discretion, and with due regard to conflicting interests and
liabilities, anything in this chapter to the contrary
not wi t hst andi ng.

§660-5 Complaint. Application for the wit or an order to
show cause shall be nade to the court or judge authorized to issue
the same, by conplaint in witing, signed by the party for whose
relief it is intended, or by sone person in the party's behalf,
setting forth:

(1) The person by whom and the place where, the party is
i mprisoned or restrained, naming the party and the
person detaining the party, if their names are known,
and describing themif they are not known;

(2) The cause or pretense of inprisonment or restraint,
according to the know edge and belief of the applicant;

(3) If the inprisonment or restraint is by virtue of any
warrant or other process, an annexed copy thereof,
unless it is made to appear that a sufficient reason
exi sts for not annexing the sane;
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(4) That there has been no determination of the legality of
the detention on a prior application for a petition for
a wit of habeas corpus, or, if there has been a
previ ous deternination, the new grounds, if any, not
presented and determ ned upon the previous application.

The facts alleged shall be verified by the oath of sone
credi bl e person, to be adm nistered by any person authorized to
adm ni ster oaths.

§660-6 Form of writ. The court or judge to whomthe
complaint is nade shall, wi thout delay, award and issue the wit
unless it appears fromthe application that the person detained is
not entitled thereto or an order to show cause is issued under
section 660-7. The wit of habeas corpus nmay be in the follow ng
form

State of Hawaii .

To . . . . . . . . . . . . . . . . . . . greeting.
We command you that imediately upon the receipt of this wit,
you have and produce before. . . . at . . . . the body of

who is unjustly inprisoned and restrained of his liberty, as it is
said, to do and receive what shall then and there be considered
concerning himin this behalf. And have you there this wit, with
your doi ngs thereon.

Wtness the Honorable . . . . this . . . . day of
19 . . .

[ Seal ]

§660-7 Order to show cause in lieu of writ. The court or
judge to whomthe conplaint is nmade may issue an order directing the
person by whomthe party is inprisoned or restrained, to appear and
show cause for the inprisonnent or restraint at such tinme as the
court shall direct, but not later than five days fromthe date of
the order to show cause; provided that whenever the record shows
that there is a material issue of fact to be resolved by the taking
of evidence the court shall order that the person detained be
produced for the hearing.

§660-15 Costs. |If the party is confined in any prison or is
in the custody of any civil officer, the court or judge granting the
writ shall certify thereon the sumto be paid for the expense of
bringing the party fromthe place where the party is inprisoned or
restrained. The officer to whomthe same is directed shall not be
bound to obey it, unless that sumis paid or tendered to the
officer. This section is subject to section 607-3 ["Court costs,
waiver of prepayment, reduction or remission of'], pursuant to which
prepaynment of the expense may be waived, or the sumrequired may be
reduced or rentted

§660-17 Return to be prompt. Any person to whoma wit of
habeas corpus is directed, upon paynent or tender of reasonable
charges or expenses for its execution if ordered by the court, and
any person to whom an order to show cause is directed, shall nake
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return thereto with as nuch pronptness as the nature of the case
will permt.

§660-18 Contents. The person making the return shall state
therein, in witing, plainly and unequivocally:

(1) Whet her he has or has not the person designated in his
custody or power, or in any nanner under his restraint
or control;

(2) If he has the person in his custody or power, or under
his restraint or control, the authority, and the tineg,
and whol e cause of such inprisonnent or restraint, with
a copy of any process or warrant under which the person
i s det ai ned;

(3) If he has had the person in his custody or power, or
under his restraint or control, and has transferred such
custody, restraint, or control to another, or if he has
any know edge or suspicion that any other person
exercises or clainms to exercise such custody, power,
restraint, or control, all that he knows or suspects.

No return shall be adjudged sufficient when the respondent has
once held the person in his custody or power, or under his restraint
or control, unless it states fully all that the respondent knows or
suspects, or alleges unequivocally that he neither knows nor
suspects, nor has any cause to suspect anything as to the custody or
restraint of the person alleged to be detained, up to the tinme of
maki ng t he return.

§660-19 Signature, oath, evidence. The return shall be
signed by the person making it, and sworn to by the person, unless
the person is a sworn public officer making the return in the
person's official capacity. The return shall be evidence in the
case, but not concl usive.

§660-20 Body to be produced, except when. The person making
the return to a wit of habeas corpus shall bring the body of the
person, if in his custody or power, or under his restraint or
control, according to the conmand in the wit, unless prevented by
the sickness or infirmty of the person. This shall not prevent the
person making the return, if a private person, from demanding in
advance actual necessary expenses of travel and transportation.

§660-21 Procedure in case of sickness, etc. When from
sickness or infirmty of the person, the person cannot properly be
brought to the place appointed for the return, that fact shall be
set forth, and if verified by affidavit and established to the
sati sfaction of the court, the hearing may be adjourned to such
other tinme or place or such order may be nmade as justice may
require.

§660-22 Disobeying writ or order to show cause, penalties.
Any person who negl ects or refuses promptly to performany duty
i nposed upon such person by virtue of any wit of habeas corpus or
order to show cause, confornably to this chapter, shall be
responsible in a civil action to any person aggri eved for damages
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t hat

(Foot not e

occasi oned thereby, and may be fined not nore than $5, 000, or
i mprisoned at hard | abor not nore than ten years, or both

§660-23 Evading service, penalties. The liabilities and
penal ties of section 660-22 shall al so be inposed upon any person
who, having in his custody or under his power any person entitled to
a wit of habeas corpus, with intent to elude the service of the
writ or to avoid the effect thereof, transfers such person to the
custody or places himunder the control or power of any other
person, or conceals himor changes his place of confinenent.

As noted above, HRS § 660-4 states, in relevant part,

[nJothing in this chapter shall be construed to restrain the power
of any court of record to issue . . . a wit of habeas corpus ad
testificandum to bring in any prisoner to be exanm ned as a W tness
in any action or proceeding, civil or crimnal, pending in the
court, when it thinks the personal attendance and exam nation of the
witness is necessary for the attainment of justice. The wit may be
i ssued for such purposes by any court of record in the exercise of a
sound discretion, and with due regard to conflicting interests and
liabilities, anything in this chapter to the contrary

not wi t hst andi ng.

HRS § 660-15 states, in relevant part, that

[i]f the party is confined in any prison or is in the custody of any
civil officer, the court or judge granting the wit shall certify
thereon the sumto be paid for the expense of bringing the party
fromthe place where the party is inprisoned or restrained. The
officer to whomthe sanme is directed shall not be bound to obey it,
unl ess that sumis paid or tendered to the officer. This sectionis
subj ect to section 607-3% pursuant to which prepaynment of the
expense may be waived, or the sumrequired may be reduced or
remtted.

added.)

Had Fat her conplied with the procedural requirenments of

HRS Chapter 660, the famly court then would have been validly

call ed upon to exercise its discretion in determ ning whether to

serve a wit of habeas corpus ad testificandum upon the DPS.

Hawai i Revised Statutes § 607-3 (1993) states as foll ows:

The judges of all the courts of the State shall have discretionary
power to waive the prepaynent of costs or to reduce or renit costs
where, in special or extraordinary cases, the cost of any suit,
action, or proceeding may, to the judges, appear onerous.
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Fat her, however, did not conply with the procedural requirenments of
HRS Chapter 660, and the famly court was not validly called upon
to exercise its discretion
CONCLUSI ON
Accordingly, we affirmthe famly court's (1) O der

Awar di ng Per manent Custody entered on Novenber 6, 2001, and
(2) order filed on Novenber 16, 2001, denying Father's notion for
reconsi derati on.
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